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Government Official — Processing Fees for Use of Credit Cards

QUESTIONS

1. Whether acredit card company, bank or other financia ingtitution operating in Tennessee
may restrict or not permit a Tennessee government officid or officefrom collecting areasonable processing
feefor accepting acitizen' spayment of afee, tax, fine, etc. by credit card asauthorized by Tenn. Code
Ann. 8§ 8-21-107 and Chapter 706 of the Public Acts of 2000 (* Chapter 706")?

2. May acounty officer use hisexcessfeesor theinterest earned on fundsheld for himto pay
the fees required to process a citizen’ s payment of afee, tax, fine, etc. by credit card?

3. AreTenn. Code Ann. 8 8-21-107 and Chapter 706 in conflict with rulings of the Federa
Trade Commission?

OPINIONS

1. No state or federa law specifically alows a credit card company to prohibit surcharges
or processing fees; however, thereisaso no law specifically prohibiting a credit card company from
seeking to prevent surcharges or processing fees by contract. Whether such contract would be
enforceable and/or applicable to thefees authorized by Tenn. Code Ann. § 8-21-107 and Chapter 706
would have to be determined by a court of competent jurisdiction considering all of the facts and
circumstances.

2. A county or other government official may not use excessfeesor the interest earned on
funds held by the official to pay the feesfor processing a payment by credit card, as such would bein
violation of both Tenn. Code Ann. § 8-21-107 and Chapter 706.

3. Tenn. Code Ann. § 8-21-107 and Chapter 706 do not appear to bein conflict with any
FTC rulings.

ANALYSIS
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Your first question asks whether a credit card company, bank or other financial institution
(presumably authorized to issue credit cards) operating in Tennessee may restrict or prohibit a Tennessee
government officid or officefrom collecting areasonable processng fee when acitizen useshisor her credit
card to pay afee, tax, fine, etc. Tenn. Code Ann. 8§ 8-21-107 specificaly authorizesthe state, county or
municipal court clerk and county clerk responsiblefor the collection of fees, fines, court costs or other
charges to accept payment by credit card and to “[c]ollect afee for processing the payment by credit
card.” Subsection (c) requiresthat the clerk set the processing fee*in an amount that is reasonably related
to the expenseincurred by the court in processing the payment by credit card.” However, in no event may
the fee exceed 5% of the amount of the fee, court cost or other chargebeing paid. Additiondly, the Satute
requiresthat the county clerk state on any noticeto ataxpayer “ either the percentage of the processing fee
for use of acredit card or the actua fee imposed for the use of acredit card.” Tenn. Code Ann. 8 8-21-
107(f) & ().

This past session, the Genera Assembly amended Tenn. Code Ann. 8 9-1-108 to authorize any
municipal or county entity or officer to receive payment by credit card or debit card for any public taxes,
licenses, fines, fees or other moneys collected by such municipal or county entity or officer. See 2000
Tenn. Pub. Actsch. 706. However, if payment by credit card is accepted, the amendment mandates that
the officid or entity set and collect aprocessing feein an amount equa to the amount paid by the entity or
officer to any third party processor for processing the credit card payment. In no event may the fee exceed
5% of the payment collected by credit card or debit card. Id. Finally, theamendment also requiresthe
entity or officer to State on any notice to the person owing the taxes, fine, fee or other money “either the
percentage of the processing feefor use of acredit card or debit card or the actual feeimposed for the use
of acredit card or debit card.” 1d.

At onetime, the federal Consumer Credit Protection Act did contain a provision that prohibited
asdler from imposing a surcharge on a cardholder who elected to use acredit card in lieu of paying for
goods or services by cash or check. See 15 U.S.C. § 1666f(a)(2) (P.L. 94-222, Section 3(c), 90 Stat.
197). However, this provision expired on February 27, 1984, and Congress has taken no further action
with respect tothisprovision. SeeP.L. 97-25, Titlell, Section 201, 95 Stat. 144. We have not found any
other provision in either state or federal law that would allow the issuer of credit cards to restrict or
prohibit agovernment entity or official from collecting a processing fee when accepting payment by credit
card from acitizen, particularly when such feeis provided for by state law.

Additionally, the Consumer Credit Protection Act provides:

With respect to [a] credit card which may be used for extensions of credit
in salestransactions in which the seller is a person other than the card
issuer, the card issuer may not, by contract, or otherwise, prohibit any
such seller from offering a discount to a cardholder to induce the
cardholder to pay by cash, check, or smilar meansrather than use acredit
card.
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15U.S.C. 8§ 1666f(a). Furthermore, such discount does not constitute afinance chargeif offeredto al
prospective buyersand itsavailability isdisclosed dearly and conspicuoudy. 15U.S.C. 8 1666f(b). Thus,
whilefederal law does prevent acredit card issuer from prohibiting, by contract or otherwise, discounts
to induce payment by means other than acredit card, we have found no other provision in either state or
federal law that would prevent the credit card issuer from seeking to restrict or prohibit, by contract, a
government entity or officia from collecting a process ng fee when accepting payment by credit card from
a citizen. Indeed, the Middle Section Court of Appeals has recently recognized that credit card
associationshavein fact prohibited merchant surchargesthrough their contracts. See Owner-Oper ator
Independent Drivers Association, Inc. v. Concord EFS Inc., App. No. M1999-02560-COA-R3-CV
(Feb. 29, 2000) (2000 WL 225945), perm. to app. granted (Sept. 11, 2000).

Inthat case, the court described the credit card system asinvolving four separate contractsand
being structured as something like a pyramid, with the credit card associations at thetop. Only banksand
other financid indtitutionsareigiblefor membershipinthesevoluntary credit card associations(e.g., Visa
and MasterCard). Id. at 2. These member banks congtitute the second level of the pyramid. The credit
card associ ations recognize two kinds of members, each performing adifferent function within the system.
I ssuing bank members contract with customers and issue credit cards to them, while acquiring bank
members (i.e. merchant banks) process credit card transactionsfor merchants. Theseretail merchants
make up the next level of the pyramid. When acardholder usesacredit card to purchase something from
amerchant, the merchant necessarily must contact both theissuing bank and the acquiring bank, asthe
issuing bank must approve the credit of the cardholder before the acquiring bank can process the
transaction through its electronic communications network. Id.

Thefourth and last level of the pyramid is made up of the cardholdersthemselves. Inaregular
credit transaction, the cardhol der presents his card to a participating merchant who “ swipes’ the card
through apoint of saledevice supplied by themerchant bank. Theinformation onthe card’ smagnetic strip,
together with information about theintended purchase, istransmitted to the credit card association and then
to theissuing bank. If theissuing bank approvesthe sale, anumber of eectronic communications arethen
set into motion involving theissuing bank, the credit card association, the merchant bank and the merchant.
Id. Theissuing bank isultimately responsiblefor the sumsdue and owing fromitscardholders. Thereare,
however, certain cogtsinvolved in the process by which the transactiona paper (credit card draft) ismoved
from the merchant to the issuing bank, which are usualy passed on to the merchant. Essentialy, the
merchant bank paysthe merchant adiscounted sum, and is subsequently reimbursed by theissuing bank,
which makes payment through the credit card association. Theissuing bank then billsthe cardhol der for
thefull amount of thetransaction. The merchant bank, issuing bank and credit card association each make
asmall profit fromthesale. 1d. Seealso National Bancard Corp. v. VISAU.SA,, 596 F.Supp. 1231,
1237, 1238 (S.D.Fla. 1984).

There are separate contracts between the entitiesin each of these four levels of the pyramid, and
both the Visaand MasterCard credit card associations have promulgated rules that prohibit surcharges.
For example, Rule 9.04 of the MasterCard rules provides that:
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[t]he merchant shall not directly or indirectly require any MasterCard
cardholder to pay asurcharge, to pay any part of any merchant discount,
whether through an increase in price or otherwise, or to pay any
contemporaneous finance charge in connection with the transaction in
whichaMasterCard isused. A surchargeisany fee charged directly or
indirectly, deemed by this corporation to be associated with the use of a
MasterCard that is not charged if another payment method is used.

Owner-Operator Independent Drivers Association v. Concord EFS Inc., supra. The MasterCard
rulesfurther provide that each merchant agreement must contain the substance of this prohibition and that
each member and each affiliate must use its best efforts to cause each of its merchants to observe the
provisions of thisrule. Id.

Y our first question askswhether acredit card company may prohibit agovernment entity or officia
from charging a processing fee, as authorized and/or mandated by Tenn. Code Ann. § 8-21-107 and
Chapter 706. We havefound no state or federd law that would specificdly dlow acredit card company
to prohibit surcharges or processing fees; however, thereisaso no law that would prohibit such credit card
company from seeking to prevent surcharges or processing feesby contract. Whether such a contract
would be enforceable and/or applicable to the fees authorized by Tenn. Code Ann. § 8-21-107 and
Chapter 706 would haveto be determined by acourt of competent jurisdiction consdering dl of thefacts
and circumstances. For example, agovernmenta entity may have entered into acontract with acredit card
company that contains such a prohibition before the 2000 amendment to Tenn. Code Ann. 8 9-1-108.
Under theamendment, agovernmental entity isrequired, not merely authorized, to charge the processing
fee. Theeffect of theamendment on the entity’ s contract with the credit card company would depend on
the specific terms of that agreement. It should be noted that, in another context, the Middle Section Court
of Appedlshasheld that holders of credit cardsissued under such contracts areintentional beneficiaries
of the no-surcharge provisions in such contracts and, therefore, may sue the merchant for breach of
contract. See Owner-Operator Independent Drivers Association v. Concord EFS, Inc., supra.

Y our second question asks whether acounty officer may use his excessfees or the interest earned
on funds held for him to pay the fees required to process a citizen’ s payment of afee, tax, fine, etc. by
credit card? Thelanguage of both Tenn. Code Ann. § 8-21-107 and Chapter 706 makeit clear that the
purpose of the processing fee isto cover the costs incurred by the government entity or official in
processing payment by credit card, so that the use of acredit card does not result in the government entity
or official “collecting lessthan is otherwise required or permitted by law for the payment of the taxes,
licenses, fees, fines or other moneys due and payable.” 2000 Tenn. Pub. Actsch. 706, 8 1. Asdiscussed
above, under the credit card system, the county official is paid adiscounted amount by the bank on each
credit transaction. Thus, if acounty officia useshisexcessfeesor theinterest earned on funds held by the

Ypermission to appeal was granted by the Tennessee Supreme Court on September 11, 2000, but a decision
has not yet been rendered.
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clerk to pay the processing fees, then the use of acredit card hasin essence resulted in the county officia
collecting lessthan is otherwise required or permitted by law for the payment of the taxes, licenses, fees,
fines or other moneys due and payable. Accordingly, it isour opinion that acounty officiad may not use
excessfeesor theinterest earned on funds held by the officia to pay thefeesfor processing apayment by
credit card, as such would be in violation of both Tenn. Code Ann. § 8-21-107 and Chapter 706.

Y our final question askswhether Tenn. Code Ann. § 8-21-107 and Chapter 706 arein conflict
with rulings of the Federa Trade Commission? We are not aware of any public or privaterulings of the
FTC that would prohibit amerchant (or in this case, a government entity or official) from charging a
processing fee for the use of acredit card. Thus, Tenn. Code Ann. § 8-21-107 and Chapter 706 would
not appear to be in conflict with any FTC rulings.
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